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SUBSTANTIAL JUSTICE, HARMLESS ERROR 
—AND THE RIGHT TO BE HEARD 
By CHARLES Cook HOWELL, of the Jacksonville Bar 


This article is nothing like so pretentious at its title; and it makes no effort to 
constitutional profundity,’ even though it has originated from a consideration of such 
statements as that of Mr. Justice Roberts when, in a dissenting opinion, he said of 
the constitutional right to be heard, that “procedural due process has to do with the 
manner of the trial; dictates that in the conduct of judicial inquiry certain funda- 
mental rules of fairness be observed; forbids the disregard of the rules, and it not 
satisfied, if, though the hearing was unfair, the result is just.’2 


The present purpose is to note the tendency of some recent opinions of the Florida 
Supreme Court in eases decided upon considerations of substantial justice and harm- 
less error; to discuss those holdings from a practical, particularly a trial lawyer’s 
viewpoint; and to compare such a ratio decedendi with other principles of law, none 
of which are abstract as to academic, but which all have to do practically with the 
process by which tales told by clients are presented to the Court and finally erystal- 
lized into a conclusion of the controversy. 


There is a vast difference, of course, as a late brilliant trial judge once observed to 
the writer, in the process by which one looks a case over generally and in the whole, 
deciding whether one likes or does not like it, and then writing a brief in support of 
a conelusion which has been already reached; and the process by which one applies to 
the facts of a case the rules prescribed by law, and lets the conclusion follow of itself, 
and as it were of necessity, from that application. By the same token, there is as 
much difference between a case struggling in the client’s and his lawyer’s mind, its 
birth in the pleadings and procedure by which it is presented, and its maturity in the 
final adjudication; and a case already embalmed in the record, with the end seen from 
the very beginning. The court examining the record may be able to say to its own 
satisfaction that “substantial justice’ has been done, and that nothing but “harmless 
error” has resulted. The lawyer has no such power; nor, from the viewpoint of the 
“right to be heard” has he known at any time until the court spoke, what it would 
consider substantial juhtice or harmless error. More serious and important, he does not 
know, nor has he known, upon what principles, or by what method, the Court has 
reached its conclusion of substantial justice or harmless error; and in his next case 
he will probably know no more. All he has been able to do, or can do, is to try to 
understand the principles, procedural as well as substantive, of the judicial process, 
to thereupon make his diagnosis, and proceed with the remedy his judgment prescribes. 
The trial court does not care about the lawyer’s ideas of “substantial justice”; it is 


1. Hence there is no discussion of our statutes of Jeofails, Sec. 4501, Comp. Gen. Laws, 
Sec. 54, Acts of November 23, 1928, as amended by Ch. 11890, 1927; Sec. 4499, Comp. Gen. 
Laws, Sec. 1, Ch. 6223, Acts of May 26, 1911; or of the many earlier Florida cases refusing 
to reverse for clearly merely formal error, such as granting a motion to strike a pleading 
instead of sustaining a demurrer to it, or refusing to give a proper charge the content of 
which was given in different language. 

2. Snyder v. Massachusetts, 291 U.S. 123, 78 L. Ed. 687, 695. 
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very much interested in the logie of his reasoning and its applicability to the law 
written in the books. 


So far as the practicing lawyer cares or is concerned, an opinion formulated upon 
considerations of substantial justice or harmless error does nothing but dispose of the 
particular case. As important as that is, there is something under our system of 
jurisprudence that is perhaps equally important, 1.e., the formulation of a body of 
law that can be understood and with some measure of certainty applied to new con- 
troversies as they continually arise. Upon high authority we are recently reminded 
that “the law is not an empirical science’; and that if the law were not what the 
court does in a given case “it would be impossible for a lawyer to advise his client’”3— 
that is, as Mott says in Iis Due Process of Law, “every successtul lawyer must be 
something of a legal prophet.”4 It is particularly confusing to practicing lawyers when 
cases involving the admission or rejection of evidence, or what have heretofore been 
considered fundamental rules of pleading, are decided according to the court’s view 
of the substantial justice of the particular case. Every case of importance presents 
somewhere along its progress, to judge not only but to the lawyers and the jury, 
a front like that deseribed by United States Circuit Judge Hutcheson, “where judges, 
presumably possessing highly trained and thoughtful minds, trained in abstract reason- 
ing, versed in the principles and problems of proof, knowing in a scientific way how to 
evaluate evidence, to relate fact to fact, and how to draw correct inferences from them, 
find themselves irreconcilably differing upon the question whether there is evidence . 
on which reasonable minds could base a verdict.’5 


The appellate court steadily and properly refuses, ordinarily, to pass upon or 
evaluate evidence in the first instance itself When it decides a case upon the sole 
eround that the evidence shows that the result reached is or is not in accord with sub- 
stantial justice, one wonders what the result would have been if the “harmless errors” 
assigned had not occurred. No man knows just how, or just why, or exactly when he 
reaches a particular opinion, After it is formed, a logical analysis of it is well nigh 
hopeless—he cannot tell what particular weight this fact or that omission has had; 
least of all can he say whether the opinion would have been the same ,or modified, or 
entirely different, if an omitted consideration had been taken into account, or certain 
facts or circumstances had not been considered at all. He remains fettered by the dan- 
ger of post hoc propter hoc against which the books of logic academically warned hin. 
The slightest pigment may wholly change the picture’s color as viewed by the jury and 
the trial Court, and it is unfortunate at least when a litigant is wholly unable to pro- 
cure their clear view, first, because of unintentional but still real errors, and secondly, 
because the reviewing court with its superior view and power (but yet without benefit 
of the jury trial judge’s conclusion upon what would have been a different situation} 
is convinced that a correct trial would have made no difference in the result. 


In several cases our Supreme Court has been unable to feel such a conviction. It 
has held, for example,® that neither substantial justice nor harmless error will tole- 
rate the reception of legally admissible evidence in “close cases.” The opinion in the 
case cited suggests no method of identifying a “close case”, but the following language, 
referring to evidence admitted which ought to have been excluded on the grounds that 
it had to do with a collateral issue, and was calculated to confuse and mislead the 
jury, reads very orthodox to practicing lawyers: “In close cases of contested fact, 
where testimony of this character is improperly admitted over the defendant’s objection, 


3. Mr. Justice Ellis, dissenting, in Smith v. Mass. Mut. L. Ins. Co., (Fla. 1934) 156 So. at 
page 510, stating also that without a body of written law, “Men could not know their rights 
and their correlative duties until some Court in a given case 
a rule of conduct which the exigencies seem to require.” 

4. Preface,iii. 

5. Arnall Mills v. Smallwood (5th CCA 1933) 68 F. (2d) 57, 60. 

6 


... prescribes for the parties 
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this Court must accept it as having been tendered by the plaintiff and admitted by the 
court for the purpose of establishing some fact vitally necessary to prove plaintiff's 
case, or as having a tendeney to influence the jury in reaching a conelusion in favor 
of the plaintiff's right to recover. Where such testimony goes to the jury with the 
sanction of the court, and a verdict is obtained in favor of the party insisting upon 
the introduction of such testimony, this court cannot look into the minds of the jury 
and determine to what extent the testimony induced the verdict rendered, nor ean we 
say that it had no effect and was harmless.” In another case? the court replied thus 
to a contention that the reception of inadmisible evidence had worked no harm to the 
defendant: “Then why”, said the court, “was it offered by the State and admitted by 
the court ?® Who can say that the testimony that the court ... over the objection of 
the defendant ... permitted to go to the jury for consideration in determining the guilt 
of the defendant, did not and could not have the effect that the State’s Attorney in- 
tended ?” 


Every trial lawyer of experience has gone into trials with the burden of proof 
changed by erroneous rulings on pleadings, has been met by evidence in chief support- 
ing indiscriminately both a replication and the declaration? (or a rejoinder as well as 
a plea), lost the case, and seen it affirmed because with all the evidence before it the 
court is not concerned whence it came or how it arrived, but only with its value as it 
then appears in the cold record. Indeed, in presenting the case to the appellate court, 
the lawyer may have wholly failed to anticipate the point upon which a decision based 
on substantial justice would turn, and may have wasted all his thought and work in pre- 
senting errors which the court thought harmless even though they indicated a lack of 
conformity to recognized standards. The loss of the particular case is soon recovered 
from—at least by the lawyer. But it is hard to see much difference between such a 
judicial proceeding and an arbitration. 


Though many cases are now being decided because the result reached accords with 
“substantial justice” or because the errors committed were “harmless”, our Supreme 
Court has given us no definition or explanation of either term. Their meanings therefore 
may be, indeed for the present must be, sought in (1) general statements of law; (2) 
prior and contemporaneous expressions of our Court which are in analogy; and (3) 
the cases themselves which have been decided on those grounds. 


1. THE GENERAL LAW. 


“Harmless error” may be in essence of the same sort as a judge’s “diseretion.” 
Judicial discretion however is no shibboleth; and it is no open sesame to obtaining : 
judicial end which seems to the particular judge justified, irrespective of the law. 
“The rights of the citizen,” is was said as long ago as 1857, do not depend upon the 
vague and uncertain discretion of the judges,” but on “safe and well defined rules of 


“In a government which is emphatically styled a government of laws, the least 
possible range ought to be left to the discretion of the judge.”"' Blackstone thought 
that the law ought to be in such a state that a man should be “forejudged by course 
of law2"2, And it is of interest to reeall that some of our earliest colonial conceptions 


7. Gunn v. State, 78 Fla. 599, 83 So. 511. 

8. Here consider, which Court shall say what substantial justice is, the trial or the ap- 
pellate court? 

9. And in spite of Crim v. Drake, 86 Fla. 470, 474, 98 So. 349, which reversed a trial 
court for permitting a replication to depart from the declaration and then permitting the 
plaintiff to prove in chief the replication as well as the declaration. 

10. Uhl v. Diller, (Md.) 69 Am. Dec. 172, 173. 

11. 1 Warren, Sup. Ct. in U.S. History, 288, quoting from preface to 1 Cranch’s Reports. 
12. Vol. 1, 189. 
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of due process grew out of the abuse by magistrates of the discretionary power they 
wielded.”'3 


The Dartmouth College case, memorable for many other things, also “gathered 
up the threads of the earlier decisions and placed the principles upon the firm basis 
of the obligation-of-contract clause, rather than upon the quicksand of ‘inherent justice’ 
or ‘natural rights’.’’14 


Such views as these have prevailed not alone as to the substantive law. So close 
have been procedure and substance with us that students of their relation have said 
that under our system of case law “the true bearings of the decision cannot be under- 
stood without some knowledge of the system of procedure and pleading which pre- 
vailed when the case was decided.’"5 The reason is, and formerly at any rate the con- 
sequence was, that “the rules of pleading ... go far to determine the shape of many 
rules of law.’’'6 


It is as important, in administering justice under the law, to ascertain the subject 
for decision as it is to decide.'7 If the subject for decision is to be accurately defined, 
the desired and necessary accuracy is most likely to be arrived at by following well 
established rules of pleading and procedure. If they are ignored, the subsequent de- 
cision has no assurance, except in the subjective conviction of the particular judge or 
judges making the decision, that the point decided is actually the specific matter in 
controversy.'§ 


These principles are not so old that they are forgotten. The Federal Supreme 
Court observed in 1911 that even a Court of the United States of general jurisdiction 
“cannot enter a judgment which is beyond the claim asserted, or which, in its essential 
character, is not responsive to the cause of action on which the proceeding was based.’’'9 
At that date, they relied on an opinion rendered in 1876 in which they had said that 
“the decree of a court of equity upon oral allegation, without written pleadings, would 
be an idle act, of no force beyond that of an advisory proceeding of the Chancellor. 
And the reason is that the Courts are not authorized to exert their power in that way.” 


From its frequent approval by our Supreme Court in former days, the En- 
cyelopaedia of Pleading and Practice has long been the trial lawyer’s hand-book on 
those subjects. It does not define substantial justice or harmless error. It does state, 
approving and quoting a California decision, that the difference between harmless 
and prejudicial error is this: “The court must be able to see that injury has not re- 
sulted, not that we ean not see that injury has resulted.”2° It is the law, or was when 
that work was published, in the majority of jurisdictions, that “every error clearly 


13. In Massachusetts, for example, Osgood, “American Colonies in the 17th Century”, 
Vol. 1, pp. 3, 4. 

14. Mott, “Due Process of Law”, p. 361. In Fletcher v. Peck, 6 Cranch, 87, 143, 3 L. Ed. 
162, 180, Johnson, J., declaring that a state could not revoke its own grant, stated that he 
did so “on a general principle, on the nature and reason of things; a principle which will 
impose laws even upon Deity!” 

15. Select Essays in Anglo-American Legal History, Vol. 2 p. 614. 

16. Ib., p. 619. 

17. Andrew’s, Stephens on Pleading, Sec. 1, Cf. Ib. See’s. 137, 138. 

18, Cf. Andrew’s, Stephens on Pleading, pp. 482, et seq. Cf. also, Seaboard A. L. Ry. v. 
Rentz, 60 Fla. 429, 54 So. 13; Florida E. C. Ry. Co. v. Knowles, 68 Fla. 400, 67 So. 122; Col- 
lins v. Plant, 68 Fla. 338, 67 So. 80; Asia v. Hiser, 22 Fla. 378—re the purpose, object, and 
essential of pleading, 

19. Standard Oil Co. v. Missouri, 224 U.S. 270, 281, 56 L. Ed. 760, 767; citing Windsor v. 
MeVeigh, 93 U.S. 274, 282, 23 L. Ed. 914, 917: A Court possessing full jurisdiction of subject 
matter and parties “is still limited in its modes of procedure .... It must act judicially in 
all things ... . A departure from established modes of procedure will often render the 
judgment void. 

20. 2 Ency. Pl. and Pr. 504. 
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shown to exist by the appellant is prima facie injurious to him and raises the pre- 
sumption of prejudice.”2! 


2. ANALOGOUS HOLDINGS OF OUR COURT. 


Is “substantial” justice the same as “abstract” justice, or is it something dif- 
ferent? To answer correctly “justice” must first be defined. Many a good lawyer and 
able judge has felt that “Justice is a word, the use of which I always regard with 
apprehension.”22 Perhaps abstract justice is what a litigant deserves, while substantial 
justice is what he gets. Lord Tomlin, in the address cited in the preceding foot-note, 
further observed: “Justice in the abstract is something which all men desire. Justice 
in the concrete is something on the content of which no two men will necessarily agree. 
In relation to any given system of law, it should mean the proper application to the 
facts of a particular case of the body of rules which make up the law.” Our Court 
has pointed out that “of course” its decision of cases is made “upon the basis of the 
legal rights of the parties rather than upon our own idea of abstract justice, as ap- 
plied to the facts of the particular case.”23 And the Court has characterized “justice” 
as being governed by rules of legal procedure, as well as rules of conduet—in order 
that its constituent elements in a particular case may not only be “clearly stated,” but 
so that its concept may not be left to “brilliant generalities which at any material 
point in the controversy may be as elusive as the iridescense of an autumn sunset.”24 


Such statements were to have been expected in view of our Court’s characterization 
of the scope of “judicial discretion,”25 especially as it concerns a chancellor’s action 
in cases of specific performance.26 If, as the Court has also said,27 no equitable 
doctrine is “a limitless remedy to be applied according to the measure of the conscience 
of the particular chancellor any more than ... to the measure of his foot,” to what 
principles, ascertainable in advance at least, if not recognized and established, can the 
result of litigation be subjected, to determine whether the end accords with “sub- 
stantial justice?” 


3. SOME RECENT FLORIDA CASES. 


These cases are to be examined for the consideration of circumstances in which 
substantial justice or harmless error has been the stated rationale of the decision, and 
with a view of submitting that with only that rule of decision as a guide, the practicing 
lawyer gropes in a vague fog, equally in advising a client, as well as when urging his 
rights in the Courts.28 


In the first place, the mere mechanics of presenting cases in court is of importance 
to everybody concerned with it or in it; and in performing that function, trial counsel 


21. Ib. p. 532, citing Mexia v, Oliver, 148 U. S. 664, 673, 37 L. Ed. 602, 606: “We cannot 
say that these errors (in receiving inadmissible evidence) were immaterial, as it does not 
appear beyond doubt that they were errors which could not prejudice the rights of the 
plaintiffs.” Cf. Atlantic C. L. R. Co. v. Campbell, 104 Fla. 274, 139 So. 886, 890, discussed, 
infra p. 5. 

22. Tomlin, J. (Lord of Appeal in Ordinary, England), before American Bar Association 
at Milwaukee, 1934; 20 American Bar Asso. Journal (Oct. 1934) 599. 

23. Moore v. Price, 98 Fla. 276, 123 So. 768,777. 

24. Sikes v. Dade Lbr, Co. 98 Fla. 451, 123 So. 918, 919, 

25. Carolina P. Cement Co. v. Baumgartner, 99 Fla. 987, 128 So. 241, 247, per Brown, J., 
who stated in an informal address before the conference of local bar delegates that “justice 
according to rule” is the judicial ideal. 1 Fla, Law Journal, p. 4. See, also, Tomer v. Chancey, 
92 Fla. 458, 109 So. 641, 644: “The Chancellor does not exercise discretion in sustaining or 
overruling demurrers, but there he applies rules and settled principles of law and equity...” 

26. Martin v. Albee, 93 Fla. 941, 113 So. 415; Williams v. Neeld-Gordon Co. 86 Fla 59, 97 
So. 315; Witham v. Shephard, 84 Fla, 75, 92 So. 685; Winbish v. Douglass, 92 Fla. 224, 109 
So. 306. 

27. Jones v. Carpenter, 90 Fla. 407, 106 So. 127, 129. 

28. In none of these cases was the writer, or his firm, of counsel or otherwise personally 
interested. 
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have no guide except the statutes and rules that govern that procedure. In one ease29 the 
trial court had either ignored the statute that requires the clerk to enter on the trial 
docket “before each term of the Court” all law cases triable at the imminent term, or 
else had construed the statute as not exclusive (though if it is not, its function is hard 
to understand); and, by inference, though the opinion does not so state, the trial 
court had also ignored the provision of law rule 33, that where a rule day upon which 
a defendant is required to plead or demur to the Declaration falls in the term, the case 
shall not be tried during that term except by consent. It was ruled that if a case “ap- 
pears” to be ready for trial during the term, it may be tried, if notice is given the 
defendant, notwithstanding Its protest that “the form of a valid statute has not been 
observed.” He must go further and show in addition that the violation of the statute 
by the trial Court has “adversely affected or prejudiced” him.3° 


It had been long understood that former equity rule 71 gave the parties an ab- 
solute right to a period of three months within which to take their testimony. No reason 
wv plilosophy underlay such a belief; it was simply ita ler scripsit. But one chancellor 
rendered a final decree, at a hearing had on a bill and answer, when only one-half of 
the time allotted by that rule had run. Perhaps the attorney who had taken no testi- 
mony recalled that valid rules had been held to have effect of law and to be as binding 
on the court as they were on litigants. But he did not show that he needed three months 
instead of forty-five days to take his testimony, nor did he state that he had any testi- 
mony to offer. And so the deeree was affirmed because the error was thought to be 
merely formal.3! 


A minor aecused of a grave crime, objected by his counsel that notice of the re- 
turn of the indictment against him had not been communicated to his parents, though 
the statute32 prescribes that such a notice “shall” be given if the parents’ address is 
known, the statute making detailed provisions as to how such a notice shall be served. 
The error was held harmless; the opinion taking into consideration that the defendant’s 
appointed counsel “so successtul that the trial jury reduced the charge of aggravated 
assault to a conviction of assault and battery.’33 


If the evidence is legally sufficient to sustain a verdict, it makes no difference that 
the defendant was denied a request, which “the court could properly have granted,” 
to be permitted to confer with a person with a view to calling him as a witness for the 
defense.34 (What, one may wonder, would the jury have thought of the case as a 
whole if such additional testimony had been produced?) And such a verdict will be 
sustained though the court’s charge was also “not entirely accurate,” it not being “un- 
fair or harmful to the defendant.” (Where, one may also wonder, shall a litigant look, 
except to legal accuracy, for a test of unfairness or harm?) 


The giving of charges, erroneous because they are abstract, and hence not appli- 
cable to the facts; and the refusal of appropriate charges which “might have been mor > 
properly given than refused,” neither one has to do with “fundamental rights” of the 


29. Rhea Land Co. Dunean, Fla ; 181 So. 487. 

30. Who shall baueee a layman for violating the “form” of a statute, unless the chain of 
cause and effect is apparent between the infraction and some resulting adverse effect or 
prejudice? Indeed, it has been since suggested (Nelson v. Watson, —. Pia... ._, 366 So. 
101, 103) that a citizen ought not to be criminally prosecuted for an illegal act he did re- 
lying upon the Attorney General’s opinion of it propriety, but nevertheless all other citizens 
should take warning that such an act is prohibited and may be thereafter penalized. The 
general rule of course is that judicial decisions are not law, but evidence - what the law 
is. Fleming v. Fleming, 264, U.S. 29, 68 L. Ed. 547, 549, 

31. Young v. Curtis, 108 Fla. 348, 146 So. 543. Cf. however, Humphries v. Stinson L. Co. 
103 Fla. 1079, 141 So. 749, where an answer was held properly ignored because not signed 
personally by the defendant. 

32. See. 8322, Comp. Gen Laws 

33. Morgan v. State, 113 Fla. 372, 151 So. 697. 

34. McGuire v. State, 106 Fla. 934, 143 So. 766. 
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accused, and will not work reversal if “the evidence of guilt is clear.’35 Before such 
a holding, it might well have been thought that sinee the jury is the tribunal to fasten 
the stigma of guilt upon an accused, how would they look at it if they had been in- 
structed accurately as to the legal characteristics and effects of the evidence. 


A final decree may be sometimes based upon a bill whieh “we would not pro- 
nounee ... a model pleading,” and may lie at the end of a path of procedure which the 
Court could not “approve ... in all respeets;,, but if a “just conclusion appears to have 
heen reached,” such errors are “harmless,” and the decree will stand.3¢ In one ease, the 
judgment was affirmed, “however unsatisfactory the evidence on the issue involved 
may appear to the reader of the record of it,” because the evidence was “complicated” 
and the verdict did not “clearly appear” to be “wrong or unjust.” And the Court eon- 
sidered “unnecessary to be discussed” the “many assignments of error based upon the 
admission of evidence or the rejection of evidence or the charges given or those given 
(ste) and refused.”37_ It is pure, but not idle conjecture, to wonder what that jury 
might have done if some of the evidence admitted had been exeluded, or vice versa, 
some charge refused had been given, or some charge given had been refused 


If substantial justice requires it, the rule of harmless error will work both ways. 
A conviction has been reversed because a defendant charged with the homicide of his 
brother-in-law was not permitted to testify to the details of a conversation the accused 
had had with his wife, the night before the killing, about the purport and significance 
of a threatening letter signed “KKK” which he has reeeived—even though the testimony 
was hearsay, the dead man was not shown to have written the letter, nor to be a mem- 
ber of the Klan, and though the defendant made no proffer to show what the testi- 
mony sought by his questions would have been. Two of the Justices thought that trials 
should continue to be “conducted according to the fixed legal principles eoneerning the 
admission or rejection of evidence,” and therefore dissented.3® And, similarly, it was 
recently pointed out in a concurring opinion’? that the courts should confine them- 
selves to their time honored and tested function of determining, “in accordance with the 
fixed principles of law,” only such issues as are correctly and properly presented by 
the record submitted; that otherwise, “expediency” is the alternative guide which, follow- 
ed, will inevitably lead the judiciary to a point where what we now consider the science 
of law will have degenerated into a faree. 


If statutes are not meant to be enforced, as well as obeyed, according to their man- 
date, there is of course no definite rule or standard by which to guide or judge the 
propriety of action affecting the subject matter covered by the statute. And this must 
he true in procedural as well as in substantive matters. Upon these considerations, a 
judgment for the plaintiff in ejectment has been reversed, even though it found him 
entitled to the possession of the land, because the verdict did not state the quantity 
of his estate; and such a verdict, “being fatally defective in view of the positive require- 
ments of the statute, it cannot be regarded as an immaterial or harmless error.’’4° 


Many of us would wish that all deviations from prescribed legal principles might 
be measured by as definite a standard as that which was there applied; and which was 
also applied in a case where it was earnestly contended that an amendment ought to 
be allowed to a declaration which was not germane to the cause of action originally 
stated, to-wit: “The fact no injury would result to anyone does not justify us in 
searching for a meaning that would extend the time for filing claims when the language 
of the statute in that respect is plain and unambiguous and its meaning clear and 
unmistakable.”41 There seems little room for harmless error and substantial justice 


35. McCall v. State, 113 Fla. 469, 152 So. 19. 

36. Eureka Corpn. v. Guardian T. Co. 104 Fla. 117. 

37. 308 ete. Corpn c. Favorite, 111 Fla. 234, 149 So. 625, 629. 
38 Rountree v. State, 113 Fla. 443, 152 So. 20. 

39. Boatright v. Jacksonville, Fla. _._.... 158 So. 42, 58. 
40. Butts v. Mobley, 68 Fla. 129, 130, 66 So. 562. 

41. Courtright v. Tunnicliffe, 104 Fla. 720, 140 So. 777, 
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to stand on ground covered by such language as this. And it was for similar reasons 
that the Court ruled42 that although sham pleas had been properly stricken and final 
judgment for want of a sufficient plea thereupon rendered, the judgment would have 
to be reversed because that action was taken without notice to the defendant. He was 
given his right to be heard although he had already received substantial justice. 


Aitempting to follow the philosophy of substantial justice, one circuit judge, award- 
ing a husband a decree of divorce, also allowed the wife (apparently permanent) ali- 
mony,43 stating in doing so that “he was going to override legal technicalities in order 
to accomplish a good result.”44 The decree was affirmed per curiam, two Justices4s 
dissenting; the one on the fundamental ground that, “This is a government of laws 
and not a government of men;” and the other because, “While much could be said in 
favor of the natural justice and equity of the decree,” the conclusion reached was 
“contrary to the implications and intendments of” our pertinent statutes as heretofore 
construed by the court. 


While, as stated, “substantial justice has not been defined by the Supreme Court, 
several helpful discussions of it appear in the opinions. For example, it has been said 
that “ ‘substantial justice’ is a vague and misleading term because its roots lie only 
in the mental vagaries of the persons attempting to administer it, and the growth is 
often an ugly and noxious weed representative of the untrained and erratic ideas from 
which it springs’.”"46 


A cogent dissenting opinion47 indicates that we may well be already in the beginning 
of a practice where the demands of substantial justice and harmless error are interested 
only in the facts. The author of it protested against the affirmance of a judgment in 
a case in which the declaration stated no cause of action, and against the power of the 
Court to “state a cause of action for the plaintiff from the evidence in the ease.” 
That opinion points out why such a protest is greatly more than formal. Its closing 
words submit the proposition that “for a Court to take the papers in a record ... and 
the so called evidence ... and undertake to state a cause of action and construct a de- 
fense to it for the parties, is not within the power of the court in the first place, and 
sets up a government by men instead of by rule, which is sometimes called substantial 
justice.” The opinion will read well to all lawyers who still think of the profession as 
a scientific one, who still consider a judge as a purely judicial official, and who have 
not become accustomed to look upon the court as a benign pater-familias to every- 
hody coneerned. 


It is thus apparent that not more than one man at the time, even though he be 
an able judge, can be quite sure of substantial justice, or certain that undoubted errors 
are harmless. That doctrine is already having its effect on both lawyers and _ trial 
judges. More and more are nisi prius arguments being presented that a particular rule 
isn’t “fair” or “just” or “right”, and is only a “technicality.” And though the Supreme 
Court in former days has many times protested against slackness, laxity, and slip-shod 
methods in practice and procedure, it has recently found it necessary to admonish us4® 
that the unskillful preparation of transcripts of record not only unnecessarily increases 
the normal and always grave labors of the Court, results in confusion, and increases 
the possibility of error, but might “drive this Court into the expediency of setting up a 
kind of substantial justice rule for the settlement of controversies.” 


42. Rhea v. Hackney, Bla: ... 57 So. 190, 195. 
43. Contrary to the plain “holding in "Memes Ws Phinney, 77 Fla. 850, 82 So. 357. 
44. Mathews v. Mathews, Fla. » 157 So. 195. 


45. Davis, Ch. J. and Brown, J., page 196. The several opinions in that case almost demon- 
strate that “substantial justice” "knows no bounds except those set by the particular judge 
who is administering it. 

46. Phillips v. Garrett, 109 Fla. 435, 147 So. 857, 859. 

47. Piper v. Cooper & Co. 113 Fla, 327, 151 So. 495. 

48. Crichlow v. Maryland Cas. Co., ....... Fla. ...., 156 So. 440, 444. 
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But the logical and practical danger to which an adherence to such a vague and 
indefinite course as that preseribed by harmless error and substantial justice may lead 
us, has been no more eloquently expressed than by the court itself in speaking of the 
safeguards thrown around a defendant charged with a capital offense: “There is a 
sound reason and a pertinent history behind all these requirements, and the fact that 
one whose life society is exacting has committed a heinous crime in no sense warrants 
any court in overlooking the law’s mandate. Tf it may be overlooked in one ease, it 
may be cast to windward in another, and then it ceases to perform the function for 
which created.”49 Nevertheless the doctrine has perhaps had its extreme application in 
another criminal case, where the court, per curiam, affirmed the defendant’s conviction 
of accessory to murder in the second degree in spite of the fact that the jury were per- 
mitted to hear evidence of an alleged confession by the accused without the admissibility 
of the confession having been established in the jury’s absence.5° A dissenting opinion 
in that case comes much nearer treating such an affirmance as a denial of due process 
than does this paper; and insists that the admission of the confession without the 
state’s having first shown its voluntary character, ete., was a “deprivation of the con- 
stitutional guaranty” not to be palliated by the apologetic use of the phrase. “harmless 
error.” The comfort of the dissent lies in the point that such a disregard of well es- 
tablished principles for the presentation and trial of cases ought not to be overlooked, 
and the conviction affirmed “regardless of what the record may appear to show as to 
the positiveness of the defendant’s established guilt.”5' Let it be submitted that that is 
not the only case in which no wrong ought to be done or countenanced that good may 
result in the particular instance. It must still be true, in the practice of law, asi in the 
realms of ethics and moral philosophy that a good and desirable end does not justify 
wrong or improper means. 


The prevailing opinion in another case52 stated as a reason for affirming a plain- 
tiffs judgment, merely that the judgment “comports with substantial justice,” despite 
“minor technical errors of procedure ... with respect to the admission of evidence and 
the giving and refusing of charges to the jury.” A coneurring opinions? in that case 
disavows the formula by which it was solved, and submits in effect that one can not 
logieally reach a conclusion of substantial justice when among the factors by which 
the problem to be solved are first inadmissible tacts, and secondly erroneous law; and 
that opinion calls attention to the fact that the “minor technical errors” were of the 
same sort as the reception of oral evidence of a collateral undertaking which was within 
the statute of frauds, and the refusal of the Court to charge the jury upon the law of 
such an agreement. Few trial lawyers will disagree with its conclusion that substantial 
justice is not ordinarily attained “by denying to a litigant the right to be heard on 
such questions before the jury.” 


The prolific multiplication of government bureaus, boards and administrative bodies, 
is a matter of deep and grave concern to the lovers of American institutions—exercising, 
as such bodies always do, judicial as well as administrative powers, cireumscribed only 
hy “discretion” and “good faith.” Arbitration methods have not been heretofore thought 
to be applicable to the administration of justice according to law. Our essential con- 
ception of that sort of justice and of our Anglo-Saxon way of administering it is 
still the same; and there is no place or room for the application of arbitration methods 
in a tribunal which, for the reason that it is dedicated, not to an unattainable idea of 
justice in the abstract, but to justice under the law, acts no more upon a judge’s per- 
sonal view than it does “upon the length of his foot.” 


49. Casey v. State, - Fla. , 156 So. 282, 284. 

50. Tipton v. State, 111 Fla. 830, 150 So. 243. 

51. 150 So. at p. 245, per Davis, Ch. J. 

52. Maule Ojus Rock Co. v. Lumpkin, 113 Fla. 195, 151 So. 505. 
53. 151 So. at p. 508, per Ellis, J 
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FEDERAL TAX LITIGATION 


FRANK J. WIDEMAN, Assistant U. S. Attorney General 


Of all the chents represented in the courts by the Department of Justice, the one 
most prolific of litigation is the Bureau of Internal Revenue of the Treasury Depart- 
ment. Ever since the founding of our Republic, tax questions have given rise to vexing 
legal problems, and today, due primarily to the adoption of the income tax as a large 
revenue producer, fiscal litigation has assumed such importanee and extent as to con- 
stitute a major burden on the federal courts and to necessitate the most effieient organi- 
zation possible in the government forees conducting it. 


As every tax practitioner knows, this litigation is not confined to technical eases 
involving problems vital only in the fields of taxation and accounting. On the econ- 
trary, internal revenue lawsuits bring forth many of the most important general con- 
stitutional questions to come before the courts. Principles arising therein often are 
determinative of the powers of the government and the individual rights and liberties 
of the citizens. 


The scope of this litigation is shown by the fact that of all the opinions rendered 
in government cases by the Supreme Court during the last term, more than 38 per 
cent dealt with federal taxation. And with the increase in governmental funetion and 
taxation, which has already begun, it may be expected that more and more frequently 
the court decisions most determinative of the future course of the eountry will be on 
questions arising out of the collection of internal revenue. 


Representation of the government in these matters, therefore, involves a great deal 
more than merely an attempt to secure as much money as possible. Such representation 
necessitates consideration of the effect which a decision one way or another will have 
on all fields of federal activity. It necessitates consideration of the opinions and mode 
of life of the general public because perhaps in no other way does the United States 
government touch the lives of its citizens as closely and as directly as it does by tax- 
ation, The government’s attitude toward the individual in tax matters may be directly 
controlling on the individual's attitude toward the government in other matters. Re- 
spect for law may be encouraged, or disrespect enhanced by the manner in which the 
government proseeutes its civil and criminal revenue cases. Proper conduct of these 
matters also necessitates a close watch to avoid ineonsistencies with positions taken 
in lawsuits arising in other branches of the government. Past decisions must be studied 
and future situations anticipated so that the United States will not be in the unsatis- 
factory position of taking one attitude toward the citizen in one instance and the 
contrary attitude in the next. 


No easy job, then, isthe burden of the Tax Division of the Department of Justice. 
Like the old family lawyer, its duty is to introduce a breadth of outlook and a clear 
perspective into quarrels which, if conducted between individuals, might be handled 
from a narrow, technical, prejudiced viewpoint, unconcerned with and irrespective of 
the broader interests of the government and the public at large. So important is the 
proper representation of the government in these cases and the proper synchronization 
of tax with other litigation, that my Division has been newly created to deal solely with 
these internal revenue cases. Though the Division is new, nevertheless, it does not lack 
experience in the problems with which it must cope. The role of the Department of 
Justice in tax matters is as old as the Department itself. Ever since its creation in 
1870, the legal department of the United States has borne the responsibility of properly 
representing the federal government in all court proceedings, including internal revenue 
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cases.'- Such centralization of legal work was a result of the realization by Congress 
that if consistent positions and interpretations of law were to be taken, all branches of 
the government should be represented by one law of fice. 


For years the Department of Justice carried out its responsibility in tax eases 
by means of an officer of the Department, called the Solicitor of Interna! Revenue, who 
was attached to the Treasury Department and given charge of all revenue litigation. 
However, Congress saw fit to abolish his office in 19262 and thereafter, fiscal actions 
having become outstanding, numerous and important, it was decided to make these 
matters the direct and sole responsibility of an Assistant Attorney General. But diffi- 
culties were encountered. The Department of Justice had not, at the time, funds and 
personnel sufficient to take care of the large volume of work involved, and as a con- 
sequence for a while after the abolishment of the Solicitor, all internal revenue litigation, 
except that in the Supreme Court and in the Court of Claims was handled by the 
General Counsel of the Bureau of Internal Revenue in the Treasury Department. 


Thus was created a system of split legal representation of the government which, 
as may be readily seen, proved very unsatisfactory in spite of the commendable man- 
ner in which the General Counsel handled his portion of the litigation. Embarrassment 
and delay resulted from the quandary of the District Attorneys in attempting to take 
orders from two different sources. The maintenance of consistent policies between the 
fiscal and other litigation of the government became difficult. Tax practitioners and 
the public had trouble in ascertaining who had charge of any certain case. Conflicts 
of jurisdiction continually arose. As a consequence in the vears from 1926 to 1933, 
organization became the most pressing need of the government forces in charge of tax 
“Ses. 

The necessary consolidation did not come quickly. In 1927 the Department of 
Justice took over the brief writing and argument of cases in the Cireuit Courts of 
Appeals on review from the Board of Tax Appeals. However, this still left revenne 
cases under many masters. In the Cireuit Courts, the Board of Tax Appeals reviews 
were presented by the old Taxation and Prohibition Division of the Department of 
Justice. Civil internal revenue cases before the District Courts were handled by the 
United States Attorneys assisted by the Civil Division of the General Counsel’s office, 
Bureau of Internal Revenue of the Treasury Department. On appeal from the District 
Courts, these cases were argued by attorneys from that Division. Tax matters before 
the Court of Claims were conducted by the Claims Division of the Department of 
Justice. Criminal internal revenue cases were prosecuted by the United States Attor- 
neys, assisted by the Penal Division of the General Counsel’s office, Bureau of Internal 
Revenue. All tax matters before the Supreme Court were presented by the Solicitor 
General’s office of the Department of Justice. The power to compromise internal reve- 
nue cases in the course of litigation was lodged in the Commissioner of Internal Revenue. 
with the advice and consent of the Secretary of the Treasury and the recommendation 
of the Attorney General. 

Thus the situation remained until Congress passed the Economy Act of 19323 
enjoining the President to study the executive departments and to make such consoli- 
dation and redistributions of functions as were found necessary or beneficial. By one 


1. See Revised Statutes, Sections 361-367, inclusive. 

2. Act of February 26, 1926, c. 27, 44 Stat, 126. 

3. Act June 30, 1932, c. 314, 47 Stat. 413; amended by Act March 3, 1933, c. 212, 47 Stat. 
1517, and Act March 20, 1932, c. 3, 48 Stat. 16. 
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of the first Executive Orders issued thereunder, dated June 10, 1933,4 the function of 
conducting all the government's litigation and the power of compromise in regard there- 
to were vested in the Department of Justice. Pursuant to this order, all the court cases 
concerning internal revenue, were centered in the newly formed Tax Division as of 
October 10, 1933. 


It was a hereulean mob that faced us, following the promulgation of this order, in 
taking over the District Court lit'gation then pending in the General Counsel’s office 
numbering over 2,000 cases. The transfer was made gradually so as not to interfere with 
the proper conduct of matters already being handled by this Division. New suits com- 
menced atter the effective date of the order were referred directly to us by the United 
States Attorneys. By last July or August the shift was practically complete so that 
in the coming year the benefits of centralized control should be increasingly felt. 


It is not necessary to wait for the coming year to reap the results of unification, 
however. Already since the President’s order went into effect have these advantages 
been evident. One of the great bugaboos of tax litigation has been the delay in getting 
cases to trial. This problem is of no little importance when one considers the amounts 
involved in internal revenue suits. In most cases interest runs at 6 per centum per 
annum unt’) final disposition, Thus delay in disposing of this litigation results ina 
staggering interest burden amounting to many millions of dollars each vear. It is too 
costly a price to pay for any delay which may be eliminated by available methods. The 
unification of all tax work in one division put many new tools in our hands with which 
to pry out the obstructions to expeditious trial. Cases which before had to be set accord- 
ing to the convenience of several different attorneys, from as many divisions, now can 
he grouped and tried by one man, Special settings can be secured in which only tax 
cases are heard. By these two means along last spring the internal revenue. trial 
calendars of several Districts were materially reduced. 


Further saving of the time of both government attorneys aad tax practitioners 
is being accomplished through the elimination of numerous reviews of work done in 
the Division and the refusal to adopt formal and extended negotiations with taxpayers. 
Informality and frankness in all dealings with outside counsel, we believe, will resuli 
in a quicker determination of the fundamental issues in the particular case, and conse- 
quently in the simplification and speeding up of the work of getting suits at issue 
and ready for trial. 


Too much stress cannot be laid on this point. Lawyers representing taxpayers in 
pending actions are encouraged to come to the Department and talk over their cases 
with the attorney in this Division, who is handling it. A lawyer doing so may expect 
a candid discussion, of both law and facts in an effort to arrive at the exact difference 
between the parties. It shall be our endeavor by these means to settle the case if pos- 
sible, but if not, to have it in such shape that each side may quickly and specifically 
place its views before the court. If proper use is made of it, such procedure should 


4. Executive Order No. 6166 Section 5 reads as follows: 

The functions of prosecuting in the courts of the United States claims and demands by, 
and offenses against, the Government of the United States, and of defending claims and de- 
mands against the Government, and of supervising the work of United States attorneys, 
marshals, and clerks in connection therewith, now exercised by any agency or officer, are 
transferred to the Department of Justice. 

As to any case referred to the Department of Justice for prosecution or defense in the 
courts, the function of decision whether and in what manner to prosecute, or to defend, 
or to compromise, or to appeal, or to abandon prosecution or defense, now exercised by any 
agency or officer, is transferred to the Department of Justice. 

or the exercise of such of his functions as are not transferred to the Department of 
Justice by the foregoing two paragraphs, the Solicitor of the Treasury is transferred from 
the Department of Justice to the Treasury Department, ; 

Nothing in this section shall be construed to affect the function of any agency or officer 


with respect to cases at any stage prior to reference to the Department of Justice for prose- 
cution or defense. 
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result in shorter and better briefs by both sides in tax controversies, should save the 
time of the courts to a marked degree and should go far toward cutting down the long 
calendars of the District and Cireuit Courts. 


In considering the future procedure and methods to be used in conducting the 
government’s tax litigation, it must be borne in mind that many statutes in this re- 
gard have been modified by the President's Executive Order, the Economy Act specify- 
ing that all laws relating to a function transterred should remain in foree and effect 
if not inapplicable and should be administered by the agency receiving them.5 For 
example, Section 838 of the Revised Statutes (U.S.C. A. Title 28, See. 486) provides 
that if a United States Attorney believes that an action requested by a Collector should 
not be brought, he is to report to the Commissioner of Internal Revenue for instruet- 
ions. Now such report for instructions is to the Attorney General. Revised Statutes, 
Section 3214, (U.S.C. A. Title 26, Sec. 143) states that no suit for the recovery of 
taxes or of a fine, penalty,*or forfeiture shall be commenced unless authorized by the 
Commissioner of Internal Revenue. Heretofore the Treasury had the authority, in- 
dependent of the Department of Justice, to direct the United States Attorneys to insti- 
tute suits. The Executive Order operates to eliminate this practice hereafter, although 
of course even now no such suit is brought by this Department without the knowledge 
and consent of the Commissioner. 


Reports made to the Solicitor of the Treasury heretofore under Revised Statutes, 
Sections 772 and 773 (U.S.C. A. Title 28, Sec. 487) should now be made to the At- 
torney General. Revised Statutes, Section 3230 (U.S.C. A. Title 26, See. 160), making 
the written permission of the Secretary of the Treasury and the Attorney General neces- 
sary for a nolle prosequi, is amended by the Executive Order so as to give sole authority 
in that regard to the Attorney General. The requirement of Section 774 of the Revised 
Statutes (U.S.C. A. Title 28, See. 488), that District Attorneys make reports to the 
Commissioner of Internal Revenue is no longer in effeet. The Commissioner of Internal 
Revenue no longer makes regulations for the observance of District Attorneys and 
Marshals as heretofore under Section 3215 of the Revised Statutes, (U.S.C. A. Title 
26, See. 144). 


All of the proceedings contemplated, or powers granted, by these statutes in which 
authority has been shifted from the Commissioner of Internal Revenue to the Attorney 
General will of course be instituted or exercised by the latter officer in every proper 
case. Also, in carrying out the policy of close cooperation between our office and the 
Bureau of Internal Revenue, we furnish the Treasury Department with copies of all 
reports, including those from District Attorneys, called for in the above statutes, which 
may be of assistance to them. 


One of the most important acts modified by the Executive Order is that relating 
to compromises. Revised Statutes, Section 3229 (U.S.C. A. Title 26, See. 158) provide 
that the Commissioner of Internal Revenue, with the advice and consent of the Seere- 
tary of the Treasury and the recommendation of the Attorney General, may compro- 
mise any case involving the internal revenue laws in which suit had been instituted. 
For a great many years under this statutory power, the Commissioner of Internal 
Revenue has considered and rejected or accepted offers in compromise of pending fis- 
cal litigation, sending to the Attorney General for approval only those offers which the 
former officer felt to be acceptable. 


5. Act of June 30, 1932, c. 314, 47 Stat. 414, Sec. 405 (c), the provision is: 


All laws relating to any executive agency or function transferred or consolidated with 
any other executive agency or function, under the provisions of this’ title, shall, in so far 
as such laws are not inapplicable, remain in full force and effect, and shall be administered 
by the head of the executive agency to which the transfer is made or with which the 
consolidation is affected. 


h- 
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The Economy Act and the Executive Order have transferred the power given 
by the Revised Statutes, Section 3229 to the Attorney General alone, thus consolidating 
the duty and authority of compromising cases in which action has been started or 
cases Which have been referred to the Department of Justice for the commencement of 
action in the chief law officer. Of peculiar advantage is centralization in this regard 
hecause a uniform consistent policy in compromises is absolutely necessary if the govern- 
ment is to deal with taxpayers justly and equally. For this reason, the poliey of the 
Attorney General in considering offers in compromise of litigated cases will be made 
to coincide in general with the policy of the Commissioner of Internal Revenue in 
considering compromises of disputes still in the administrative stage. Every ease in 
which a compromise is offered will be referred to the Commissioner of Internal Revenue 
for his advice on the advisability of acceptance. Where liability is undisputed and 
collection certain, an amount less than that due will not be taken simply beeause a hard 
case is presented which excites sympathy or contains circumstances. However, when 
there is some bona fide dispute or uncertainty and the interests of the government may 
he served by accepting a compromise and ending the expense of litigation, or when a 
compromise is neeessary to prevent some flagrant injustice, we shall not hesitate ‘to 
exercise the powers which have been vested in us. 


Except in questions of importance where the public interest requires that an 
authoritative decision be secured, we have no desire to indulge in or to continue liti- 
gation when a proper settlement can be made, and consequently we will give eareful 
consideration to all aspects of each case in an endeavor to treat taxpayers fairly and 
impartially, 


In conducting all sueh litigation, both eivil and criminal, and in considering com- 
promises, the Department of Justice stands in a different position than does a law 
firm employed by a private client. Not only do we represent the particular officer or 
division of the government involved but also very realistically each and every citizen 
of the United States. It has been said that “the Government wins a lawsuit whenever 
justice is done to one of its citizens.” In order that such an ideal may be realized, 
this department is faced with the duty of seeking correctness, definiteness, and econ- 
sistency in the laws with which the public must deal. By taking a far-sighted view in 
every ease before us, we must strive toward the establishment of interpretations and 
procedure which ean readily be known and depended upon and which will operate 
among the eitizenry of this extensive country as uniformly and equitably as possible. 


Should the goal of the Department of Justice be merely to win each case, these 
broader aims, of course, would never be realized. As a result, our fight for vietory 
in each legal proceeding carries with it a thought for the long range consequences of 
the decision. We maintain the policy of not pressing upon the courts legal interpre- 
tations in which we do not believe. Inevitably at times, this attitude obliges us in re- 
spect to a legal problem to take a position different trom that taken by one of the 
administrative departments. For example, in Kornhauser v. United States, 276, U. S. 
145, the Internal Revenue Bureau, contending in the negative, desired to present to the 
court the question as to whether attorney’s fees paid in defense of an accounting suit 
brought by a former law partner were deductible in computing the net income of an 
individual. The Department of Justice felt obliged to present the question to the Su- 
preme Court in accordance with the Internal Revenue Bureau’s attitude, but at the 
same time called the attention of the court to the fact that the Department of Justice 
did not agree with this position. The Supreme Court adopted the views of this Depart- 
ment in its opinion. Likewise, as to one point involved in the case of Botany Worsted 
Mills v. United States, 278 U. 8. 282, the Department of Justice declined to press an 
advantage gained in the Court of Claims, because it felt that the position of the Court 


(Continued on page 499) 
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EDITORIALS 


Are Lay Influences Undermining The Bar? 


The members of the bar have been too squeamish about protecting their profession 
from outside forces. 


While assuming this attitude they have found their position in the legal profession 
undermined by lay influence, or commercialization of the practice of the law. 


While there is some basis for publie criticism of the profession because of an un- 
ethical minority, in most cases this has been brought about by commercial pressure and 
competition the lawyer has been forced to meet from this quarter. The lawyers through 
their duly constituted organizations have been too lax in defending their position and 
a small number have been inclined to surrender ideals of service to sustain existence. 


Boyle G. Clark of the Missouri bar points out that the cure lies in the attainment 
of three major objectives of the bar—to bring the bar to an observance of its ethies 
and standards of service, to suppress control by laymen of the parcelling out of law 
business and to suppress through legal means the unauthorized practice of the law.” 

Already in Florida local committees and committees of the State Bar are moving to 
discipline wayward lawyers and many of the local committees are attempting through 
injunction and contempt proceedings to suppress illegal practice of law by laymen and 
lay agents. There has been too much practice of law by trust companies, service com- 


: 
\ 
| i 


492 FLORIDA LAW JOURNAL 


panies, adjustment companies, collection agencies, insurance adjustors and others prac- 
ticing law without license. 


Then there is a “tri-party agreement” between the so-called commercial lawyer, 
commercial agencies and law lists with the lawyers standing between the last two. 


Law list companies seek lawyer subscribers by encouraging the beliet that the lists 
control the forwarding of law business in the hands of commercial agencies. 


Casualty insurance companies through their claim departments, usually employing 
lay investigators, rush to injured parties, advise them not to employ a lawyer and 
settle the claim) on.a purely commercial basis. 


Adjustment bureaus, collection agencies and credit organizations are undertaking 
to collect the commercial accounts of the nation and have largely obtained control of 
the commercial law practice and are parcelling it out on their own terms to lawyers. 


Nearly every other profession has taken much more decisive steps to defend the 
integrity of their field of service than have the lawyers. It seems to us that the time 
has come when the lawyer must, to preserve his own. self-respect and to protect his 
profession from disintegration, take definite steps through legislative channels to turn 
the law business back to the lawyers and eliminate the shyster lawyer and the shyster 
layman, 


We invite the use of the Forum department for the discussion of this subject. 


Look Out For Lawyers’ Publishing Company 


Sometime ago we carried an editorial cautioning the members of the Florida bar 
against spurious and fraudulent attorneys’ lists. Mr. George W. Bixley of the Wayne 
County Bar Association, Detroit, Michigan, calls attention to the Lawyers Publishing 
Company now soliciting list*ngs, giving an address as Fisher Building, Detroit, Michigan. 
He states that there is no such office in this building. He further states that subscriptions 
are sometimes solicited in person by parties by the names of J. J. Smith, Robert Andre 
and one Kramer, and that he is informed that the same group previously solicited sub- 
scriptions for the American Insurance Attorneys List, using Indianapolis as head- 
quarters. The Journal is advised that the American Insurance Attorneys List repre- 
sentative has collected many subscriptions in Florida, the contract being signed by one 
Edward Kriner. 


If any of the above four come into your office, wire the Journal. If Edward 
Kriner appears, have him arrested and call this office collect. 


President Lottin has just appointed a special committee to investigate so-called 
law lists and directories, which number more than 225 at the present time. Only by 
having thorough cooperation of the lawyers can this racket be run to earth. 
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FLORIDA STATE BAR ASSOCIATION 


WM. H. ROGERS, Jacksonville ED R. BENTLEY, Lakeland 
President Secretary-Treasurer 


Members of the Executive Council 


Martin Caraballo, Tampa Guyte McCord, Tallahassee 
Jim Clements, Ft. Myers John D. Harris, St. Petersburg 


Together with the President and Secretary-Treasurer 


REPORT OF COMMITTEE ON NOTEWORTHY 
CHANGES IN STATUTE LAW 


As the Committee of the Florida State Bar Association on Noteworthy Changes 
in the Statute Law we have the honor to make to you this report. 

It has been customary for this Committee to make its report at the annual meet- 
ing of the State Bar Associat‘on but in view of the facet that the 1935 Legislature has 
made numerous changes in, and add'tions to, the statute law, it was deemed advisable 
that this Committee should make a report at this time for the purpose of calling to 
the attention of the Bar such changes. 


Space will not permit a summary, or even mention, of all statutory changes made 
by the Legislature and hence we will, in as brief a manner as possible, call attention 
to such changes as we deem of general interest to the Bar. Several newspapers in the 
State of Florida have carried a complete list of the statutory changes, particularly 
The Florida Times-Union of Jacksonville in its issues of June 3, 8, 14 and 15. 


The following is a list in numerical order, first of Senate bills and, second of 
House bills to which we wish to call attention: 


SENATE BILLS 


No. 4+. Provides for the re-districting of the State of Florida into judicial cir- 
cuits and the appointment of circuit judges therefor. 

No. 6. Provides, with certain reservations, that covenants running with the land 
shall not be cut off by the issuance of a tax deed or a master’s deed upon foreclosure 
of a tax deed, tax certificate, or tax lien. 

No. 16. Creates the Florida Citrus Commission and in certain particulars regu- 
lates the entire citrus industry. 

Nos. 17-18-19-20 and 22. Relate to Senate Bill No. 16 and are relative to the 
citrus industry. 

No. 55. Creates the State Board of Beauty Culture Examiners and regulates the 
practice of beauty culture. 

No. 104. Prohibits life insurance companies and benefit societies from designat- 
ing a person or a company to conduct the funeral services of the insured and provides 
for benefits in cash. 

No. 123. Regulates the allowance of exemption of homesteads trom taxation. 

No. 128. Corrects certain errors and omissions occurring in the Probate Act of 
1933. Reference is hereby made to the Florida Law Journal of January, 1935, which 
contains the proposed bill which was passed without substantial modification. 
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No. 130. Regulates in certain respects the fertilizer industry of Florida, 


No. 158. Provides tor the filing of a verified statement of the names of owners 
of bonds or debts in suits brought by bondholders protective committees against politi- 
cal subdivisions in the state. 


No. 160. Empowers the governing authorities of a political subdivision to adopt 
budgets wherein separate appropriations are made for operating expenses and for debt 
service requirements. 


No. 163. Provides for the method of selling property for delinquent taxes and the 
methods of obtaining tax deeds. 


No. 199. Provides for the recordation of liens, other than mortgages, upon per- 
sonal property and crops and exempting therefrom household refrigerators, furnish- 
Ines, musical instruments and motor vehicles. 


No. 200. Provides for the filing and recordation of master forms of mortgages 
on real or personal property and the meorporation by reference of such master forms 
of mortgages in subsequent instruments. 


No, 202. Limits to seven vears the notice given by filing for record any mortgage 
or other instrument creating a lien or reserving an interest in personal property. 

No, 203. Relates to agricultural crop and farm machinery mortgages, given to 
agencies of the United States Government, and providing for sale under such mortgages. 

No, 204. Provides for the recordation, and the pasting in the record book, certain 
mortgages given to the United States or any agency thereof, 

No. 230. 


Relates to mortgages, and the lien thereof, given by a co-operative as- 
sociation. 


No, 245. Grants authority to the courts to appoint committees to represent and 
protect holders of bonds under mortgages and deeds of trust when such mortgages or 
deeds of trust are being: foreclosed. 

No. 249. Regulates the sale of securities in’ Florida. 

Nos. 268 and 269. Regulate the poultry and egg industry. 

No. 354. Relates to primary elections and provides for equal representation of 
men and women on political party executive committees. 

No. 360. Creates a State Employment Board for the purpose of obtaining the 
benefits of the Wagner-Pyser Act. 

No. 444. Creates a Florida Milk Control Board for the purpose of regulating and 
controlling the distribution of milk and cream. 

No, 454. Regulates the artificial coloring of certain citrus fruit. 

No. 473. Provides that the venue of suits on promissory notes and instruments 
not secured by mortgages or pledges shall be in the county, or Justice of Peace District, 
in Which one or more of the makers executed the same. 

No. 501. Provides for retirement on half pay of state officials and employees 
attaining the age of seventy years and having been employed for thirty or more years. 

No. 606. Provides for the relief of the aged and infirm citizens but makes no 
provision for funds with which to pay such reliet. 

No, 620. Authorizes the circuit courts to confirm agreements for payments in 
lieu of alimony and further authorizes such courts to modify final decrees providing 
for alimony, separate support, or maintenance. 

No. 724. This is the much discussed “Chain Store Bill” which is being attacked 
in Various courts both State and Federal at this time. 

No. 749. Gives additional authority to the State Board of Barber Examiners and 
under which the entire business can be regulated. 
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No. 783. Creates a State Plannine Board for the broad purpose of planning for 
the future development, welfare, and conservation of the economic resourees of the 
State 
. 


No. 785. Provides that where any person is convicted of a capital offense and on 
appeal the Supreme Court is evenly divided that the Board of Pardons shall commute 
the sentence to life imprisonment, 


No, 858. Apportions the representation to the House and Senate of the State of 
Florida. 


No. 996. Provides for the retirement of members of the Supreme Court of Florida 
who have reached the age of sixty years or more and who have served for a period of 
twenty or more consecutive years and provides for full pay for the remainder of the 
natural lives of such Justices. 


\ HOUSE BILLS 


No. 12. Regulates the salt water fishing industry in the State and provides for 
annual license taxes. 


No. 29.) This Act is known as “Florida Workmen’s Compensation Act”, and be- 
‘ame effective on July 1. We have been unable to learn from whieh State, if any, this 
Act was taken. However, it may be classed as compulsory and provides for compensation 
to employees of industries for injuries arising out of such employment. Certain indus- 
tries are exempt from the operation of this Act, such as establishments having less than 
three employees, agricultural and horticultural farm labor, domestic servants, tractor 
saw mills and other saw mills not having more than ten laborers, and the various phases 
of the citrus idustry. 


No. 42. Provides that no money judgment shall be a lien upon the property of a 


municipal corporation and that no fieri facias shall issue on any such judgment, 

No. 80. Provides for service by publieation against dissolved corporations, both 
domestic and foreign, and against unknown parties or persons claiming through such 
dissolved corporations. 


No. 82. Provides that under certain circumstances administration of estates shall 
not he necessary. 


No. 88. Provides for absentee voting from without the State of Florida in pri- 
mary, general, school, municipal or special elections and regulates procedure for such 
voting. 


f No. 89. Provides for the registration of qualified voters outside of the State for 
purpose of voting in any of the elections described in House Bill No. 88. 

No. 115. Provides for payment of taxes on a portion of real estate where the 
taxes have been assessed on such portion as a part of a whole, 

No. 123. Reduces the residential requirement of a complainant in a divoree action 
to ninety days prior to the filing of bill of complaint, 

No. 126. Authorizes personal representatives of deceased persons who died prior 
to October 1, 1933, leaving real estate encumbered by mortgages or other liens, to bor- 
row money on such property for the purpose of paying off or discharging such mort- 
gages or liens. 

No. 163. Provides for the creation in each county of a Delinquent Tax Ad- 
justment Board for the purpose of passing upon applications for compromise and ad- 
justment of taxes prior to the year 1933. 

No. 173. Provides that all instruments relating to real and pesronal property 
which are required to be recorded shall be deemed to be recorded trom the time the 
same are filed with the officer whose duty it is to record the same. 


i 
/ 
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No. 198. Relates to mortgages or other instruments creating liens on farm equip- 
ment, live stock, crops, ete., securing existing or future indebtedness and providing for 
priority, under certain conditions, against subsequent purchasers and creditors. 


No, 205. Authorizes the Governor to transfer and assign a county judge from 
one county to another during the disability of the resident county judge. 

No. 267. Divides the State of Florida into five congressional districts and. sets 
forth the limits and boundaries of each. 


No. 348. Provides a limitation of two years for the prosecution of all offenses, 
not punishable with death, but allowing three months grace after an order of court 
quashing or setting aside an indictment or information within which time another in- 
dictment or information may be filed. 


No. 379. Requires all owners or operators of school busses to secure and keep in 
force liability insurance for the protection of children carried therein. 


No, 422. Creates a Cleaning, Dyeing and Pressing Board and generally regulates 
the cleaning and dyeing business in the State of Florida. 


No, 426. Provides for the cancellation of permits of corporations who have failed 
for a period of three vears to file reports and pay capital stock taxes. 


No, 462.) This is a comprehensive Act providing for re-adjusting, refunding, and 
liquidating the indebtedness of political subdivisiens in the State of Florida. Under this 
Act a political subdivision, under certain circumstances, may file in the Cireuit Court 
a bill in equity making all holders of indebtedness against politieal subdivisions parties 
defendant. A committee is provided for whose duty it is to recommend to the court a 
method for re-adjusting, refunding, and liquidating the indebtedness over a period of 
time. By the consent of the majority in amount of the holders of outstanding indebted- 
ness an order is entered approving and confirming the plan. Certain. features are ana- 
logous to Sections 77-8 and 80 of the Acts of Congress relating to bankruptey. 


No. 496. Creates a State Beverage Department for the purpose of supervising 
the conduct, management and operation of the sale within the State of all beverages 
containing one percent of alcohol. It also provides for license fees and taxes. 


No. 518. This Act is known as the “1935 Social Welfare Act of Florida” and 
creates a State Board of Social Welfare, provides generally its duties and powers, and 
divides the State of Florida into certain administrative social welfare districts, This 
Act is particularly interesting as illustrating the legislative trend of recent years to- 
ward comprehensive social engineering. 


No. 562. Creates a lien and provides for the enforcement thereon in favor ot 
persons furnishing certain food stuffs to race horses, polo ponies and race dogs. 


No. 634. Regulates the business of selling used motor vehicles and requiring regis- 
tration of used cars brought into the State of Florida for the purpose of sale and 
further providing, under certain conditions, for a bond of indemnity to the purchaser 
of such cars, 


No. 648. Provides for the exemption from the jurisdiction of the Railroad Com- 
mission of certain persons providing means of transportation, such as persons trans- 
porting school children, taxi-cab service, hotel busses, and motor vehicles engaged ex- 
clusively in transporting certain products from point of production to point of primary 
manutacture. 

No. 649. Provides tor the service of process in civil actions against non-resident 
motor vehicle owners and operators and provides for the designating by such owners 
and operators the Secretary of State as their agent tor service of. process. 

No. 651. Amends Section 1288 of the Compiled General Laws of 1927 relating 
to the transfer of registration of motor vehicles. 


| 
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No. 662. Creates a commission to compile all the statute laws of England of a 
eeneral nature in force on July 4, 1776 and to also cite and index all the statute laws 
of England in force in the State of Florida at this time. 

No. 669. Provides that any official who fails or refuses to allow inspection of 
public records as provided for by Section 425 Revised General Statutes of Florida, 
1927, shall be subject to removal or impeachment and shall be guilty of a misdemeanor. 

No. 887. This Act is a comprehensive one dealing with mechanics’, laborers’ and 
materialmen’s liens and providing for the enforcement thereof. The members of the 
Bar are particularly referred to this Act in view of the fact that it makes drastic changes 
in the present lien law. 

No, 993. Creates a State Board of Funeral Directors and Embalmers and regu- 
lates generally the entire business of funeral directing and embalming. 

No. 1101. Prohibits any person, firm or association, whether engaged in the 
practice of law or not, from publishing or advertising to the effeet that divorce can 
be procured by such person, firm, or corporation unless such party shall sign his full 
name and unless such party be a duly licensed member of the Bar. 

No. 1131. Provides generally for the operation and licenses of certain coin- 
operated devices. 

No. 1479. Creates and provides for the appointment, term, powers, duties and 
residence of Assistant State Attorneys. 


It will be noticed that this Committee has noted some of the Acts relating to par- 
ticular industries. While this legislation may not be a matter of much interest to the 
members of the Bar generally, we have noted them for the purpose of indicating the 
legislative trend toward social and business regimentation. 

It has been a temptation to make comments on certain of the statutory enactments 
noted in this report. In view of the fact, however, that this Committee was not created 
for that purpose the temptation has been successfully resisted. 


Respectfully hubmitted, 


GkO. T. SHANNON, Chairman 
FRED HAMPTON 

B. K. ROBERTS 

E. W. LANDIS 

LOUIS KURZ. 


THERE ARE A FEW COPIES AVAILABLE OF 
HORACE EVANS’ 


“Bench and Bar of Florida” 


Price $5.00 
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REPORT OF LEGISLATIVE COMMITTEE 


The Legislative Committee of the Florida State Bar Association for the 1935. ses- 
sion of the Florida State Legislature begs to submit herewith its report. 


The following proposed changes in the law were recommended by the Florida State 
Bar Association, and appropriate bills prepared and delivered to your Committee : 


1. A Bill to correct certain errors and omissions in the Probate Act. 
2. A Bill relating to requirements for admission to the Bar. 


3. A proposed amendment of the Judiciary Article of the Constitution of Florida 
relating to Courts. 


+. A proposed amendment to the Constitution of the State of Florida relating to 
the selection, qualification, term of office ete. of Cireuit Judges. 


Your Committee in collaboration with the Executive Council of the State Bar 
Association, and the Leon County Bar Association, arranged for a dinner given by the 
Leon County Bar Association to the members of the State Legislature who were at- 
torneys. At this meeting many lawyer members of the Legislature were present, at 
which time the Chairman of each Committee of the State Bar Association, having in 
charge the preparation of the several Bills and resolutions aforesaid, were present and 
explained the contents and purposes of the several Bills and Resolutions. 


Your Committee secured introduction in both houses of the Legislature of the 
first three of the aforesaid Bills, but after a conference with the Executive Council, 
deemed it unpropitious to present at that time the proposed amendment to the Con- 
stitution relating to the selection of Judges. Later a joint meeting of the several Ju- 
diciary Committees of the House and Senate was arranged for, and the Bills and Reso- 
lutions then pending were explained to the members of the several Committees present 
by various able members of the several Bar Association Committees, 


RESULTS 


1. The first Bill above outlined to-wit: Bill for the correction of errors and omis- 
sions in the Probate Act, was passed by both Houses and duly became a law. 


2. The legal education Bill, known as House Bill 112, was referred to Judiciary 
Committee “B”, and favorably reported, but died on the House calendar, This same 
Bll known as Senate Bill 217 was referred to Judiciary Committee “A” of the Senate 
and no report ever made by this Committee. 


3. The Resolution for the amendment of the Judiciary Article of the Constitution 
was introduced in the House as House Joint Resolution 110, and referred to Committee 
on Constitutional Amendments, and unfavorably reported on May 4, 1935. This same 
Resolution was introduced in the Senate as Senate Joint Resolution 216, was referred 
to the Committee on Constitutional Amendments of the Senate, reported favorably 
with certain amendments by that Committee, and indefinitely postponed by the Senate 
on May 3, 1935. 


The sum total, therefore, of results was the passage of the Bill for the correction 
of errors and omissions in the Probate Act. 


The proposed amendment to the Constitution relating to the selection, term of 
ottice ete., of Circuit Judges was never introduced in either House of the Legislature. 
We not only were unable to find any substantial sentiment in support of this measure, 
but on the contrary we found a decided hostility, and while waiting in the hope that 
the other measures would make some progress before undertaking to secure the passage 
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of this measure, the Constitutional Amendments Committee of the House favorably 
and unanimously reported out a proposed Resolution proposing an amendment to the 
Constitution requiring the election by the people of Judges. In view of this expression 
by the House Committee, and in view of the fact that we found so little support for the 
measure and such decided opposition, the proposed Resolution was not introduced. 


Various suggestions were offered by members of the Legislature as to changes 
that might have been made in the legal edueation Bill, which would have resulted in 
the passage of a Bill requiring only a high school education, or the equivalent, and 
requiring one year’s residence. The attitude of the Executive Couneil toward this propo- 
sition was that the passage of such a measure as suggested would not be worthwhile; 
that the Bar Association had done its part toward trying to raise the standards and in 
trying to protect the public from unprepared and incompetent attorneys, and that 
responsibility for failing to take any action in this matter would be upon the Legis- 
lature and not the Bar Association. The Legislature was willing to regulate beauticians 
and laundrymen, and previous Legislatures have very readily regulated barbers, foot 
doctors and other professions or occupations, but it seems unwilling to regulate that 
profession which deals with life, liberty and property of the citizens of the State. It 
has required the man who treats your hog or calf to have certain educational require- 
ments, presumably on the theory that the calf or hog has no choice in the selection of 
the one to serve it, but that a human selects his own lawyer, or the court does it for 
him. 


Respectfully submitted. 
C. L. WALLER, Chairman, 


Legislative Committee 
Florida State Bar Association, 


FEDERAL TAX LITIGATION 


(Continued from page 490) 


ot Claims was unsound. Many eases in the past few years may be found in whieh this 
Department has gone before the Supreme Court and expressed the opinion that a lower 
court was wrong in deciding scme question in favor of the Government. 


Also as new statutes are passed, our office regards it as a duty to bring doubtful 
provisions before the courts for interpretations, no matter how weak and seemingly 
improvident the government’s position in the case may be. In facet, frequently to lose 
the case is to win because the interests of the Government in internal revenue matters 
are always served by making certain that which is uncertain or subject to non-uniform 
application. 


The role of the Department of Justice in tax litigation is, thus, no simple one. The 
efficient representation of our client, the Bureau of Internal Revenue, the consideration 
of the effect of each decision on the other branches of the Government and on the public 
at large, the rooting out of the delay so long inherent in fiseal disagreements and the 
maintenance of candid, prompt, lawyerly conduct of the large volume of litigation in- 
volved, are all problems necessitating serious consideration and effort. New and effect- 
ive tools have been placed in our hands by the consolidation of this litigation under one 
head, however, and encouraged by the results already accomplished thereby, we are 
confident that the near future will be marked by a new era in the conduct of internal 
revenue lawsuits. 


; 
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CIRCUIT JUDGES AND STATES ATTORNEYS AP- 
POINTED UNDER THE 1935 RE-CIRCUITING ACT 


The Secretary of State, Honorable R. A. Gray, at our request has furnished us 
the following list of circuit judges and states attorneys who have been commissioned 
for the 6 and 4 year terms, respectively, from July 30, 1935, as provided in Senate 
Bill No. 4 of the 1935 session of the Legislature. 


The appointment of Judge Viney of the 6th Cireuit, however, is subject to con- 
firmation by the next Senate as he was appointed and commissioned since the adjourn- 
ment of the recent session of the Legislature. All the other judges are for the full 6 
vear terms. 


Judge Love of the 2nd Cireuit and Honorable A. D. MeNeill of the 4th Cireuit, 
have been appointed for the 6 year terms but up until July 3rd had not qulaified and 
been commissioned, 


It will be noted that there are two vacancies to be filled under the 1935 act, namely, 
the 5th and 6th Cireuits. Honorable Geo. A. Worley of the 11th Cireuit and Honorable 
John H. Carter, Jr., of the 14th Cireuit, have been appointed state attorneys but up 
until July 3rd had not qualified and been commissioned. It will also be noted that there 
are four vacancies to be filled under the 1935 act for state attorneys, namely, Ist, 3rd, 


4th and 7th Cireuits. 


There have been no appointments made and filed in the office of the Secretary of 


State for assistant state attorneys. 


FIRST CIRCUIT 
Counties: Escambia, Santa Rosa, Oka- 
loosa, Walton. 
Judges: Angus G. Campbell, DeFuniak 
Springs; L. L. Fabisinski, Pensacola. 
State Attorney: 
SECOND CIRCUIT 
Counties: Franklin, Gadsden, 
Wakulla, Jefferson, Liberty. 
Judges: J. B. Johnson, Tallahassee. 
State Attorney: O. C. Parker, Jr., Tal- 


lahassee. 


Leon, 


THIRD CIRCUIT 

Counties: Madison, Taylor, Lafayette, 
Suwannee, Hamilton, Columbia, Dixie. 

Judges: Hal W. Adams, Mayo; R. H. 
Rowe, Madison. 

State Attorney: 

FOURTH CIRCUIT 

Counties: Duval, Clay, Nassau. 

Judges: DeWitt T. Gray, Jacksonville ; 
Baynard B. Shields, Jacksonville; Judge 
for Duval County: Miles W. Lewis, Jack- 
sonville. 


State Attorney: 


FIFTH CIRCUIT 


Counties: Marion, Citrus, Hernando, 


Lake, Sumter. 
Judges: J. C. B. Koonce, Tavares. 
State Attorney: J. W. Hunter, Tavares. 


SIXTH CIRCUIT 
Counties: Pinellas, Pasco, 
Judges: John I. Viney, St. Petersburg. 


State Attorney: Chester B. MeMullen, 
Clearwater. 


SEVENTH CIRCUIT 


Counties: Volusia, Putnam, St. 


Flagler. 


Johns, 


Judges: Herbert B. Frederick, Daytona 
Beach; Geo. Wm. Jackson, St. Augustine. 
State Attorney: 


EIGHTH CIRCUIT 


Counties: Alachua, Baker, 
Bradford, Union, Levy. 
Judges: A. Z. Adkins, Starke; H. L. 
Sebring, Gainesville. 
State Attorney: J. C. Adkins, Gaines- 
ville. 


Gilchrist, 
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NINTH CIRCUIT 
Counties: Brevard, 
Seminole, Indian River, 
Lucie, Martin. 
Judges: Elwyyn Thomas, Fort Pierce; 
M. B. Smith, Titusville; Frank A. Smith, 
Orlando. 
State Attorney: Murray W. Overstreet, 
Kissimmee. 


Orange, Osceola, 
Okeechobee, St. 


TENTH CIRCUIT 
Counties: Polk, Hardee, Highlands. 
Judges: W. J. Barker, Bartow; Fl. C. 
Petteway, Lakeland. 
State Attorney: L. Grady Burton, Wau- 
chula. 


ELEVENTH CIRCUIT 


Counties: Dade, Munroe. 

Judges: H. F. Atkinson, Miami; Worth 
W. Trammell, Miami; Paul D. Barnes, 
Miami; Jefferson B. Browne, Key West. 

State Attorney: 


TWELFT HCIRCUIT 
Counties: Manatee, Sarasota, DeSoto, 
Charlotte, Lee, Hendry, Glades, Collier. 
Judges: W. T. Harrison, Palmetto; Geo, 
W. Whitehurst, Fort Myers. 
State Attorney: Roy D. 
Myers. 


Stubbs, Fort 


THIRTEENTH CIRCUIT 
Counties: Hillsborough. 
Judges: L. L. Parks, Tampa; 
N. Sandler, Tampa. 


State Attorney: J. Rex Farrior, Tampa. 


FOURTEENTH CIRCUIT 
Counties: Holmes, Washington, 
Jackson, Calhoun, Gulf. 
Judges: E. C. Welch, 
Jones, Chipley. 
State Attorney: 


FIFTEENTH CIRCUIT 
Counties: Broward, Palm Beach, 
Judges: Geo. W. Tedder, Fort Lauder- 

dale; C. E. Chillingworth, West Palm 
Beach. 


State Attorney: Louis F. 
Lauderdale. 


Harry 


Bay, 


Marianna; D. J. 


Maire, Fort 


SCOTT M. LOFTIN, PRESIDENT 
OF THE AMERICAN BAR, RE- 
CEIVES HONORARY DEGREE 


Seott M. Loftin, president of the Ameri- 
can Bar Association and a citizen of Flori- 
da at large, was the recipient of the honor- 
ary degree of Doctor of Civil Law from 
the University of Florida at its June eom- 
meneement. The citation delivered by 
President John J. Tiggert, himself a law- 
ver, was as follows: 

“Native of Alabama, but early adopted 
by Florida, Scott M. Loftin, your long and 
distinguished career is marked by mani- 
fold relationships, legal, finaneial, ad- 
ministrative, and fraternal. These have 
been canvassed in part by the public ora- 
tor who has presented you. Probably, no 
other citizen of Florida today is earrying 
so many grave responsibilities. You have 
been called to the highest position of 
honor in the voluntary gift of your pro- 
fession, This is a tribute to a life given 
largely to public service. In spite of the 
overwhelming tasks to which you were al- 
ready committed, we are not unmindful 
that your willingness to accept the Presi- 
deney of the University of Florida En- 
dowment Corporation is but an evidence 
of your disposition to make large saeri- 
fiees wherever there is an opportunity for 
great service. You have already been honor- 
ed with the degree of Doctor of Laws by 
your Alma Mater, Washington and Lee 
University. We realize the futility of at- 
tempting to add any ornament to a man 
already blushing with honors and distin- 
guished by such numerous achievements 
and relations. By virtue of authority of 
the Board of Control and the State of 
Florida, I have the honor to confer upon 
vou the degree of Doctor of Civil Law, to- 
gether with all the rights, privileges, and 
emoluments thereunto appertaining.” 


71 APPLICANTS TAKE JUNE 
EXAMINATIONS 


The June examination held for aspiring 
lawyers of Florida by the Florida State 
Board of Law Examiners at Tallahassee, 
saw 71 applicants take the test. 

One negro was among the applicants but 
didn’t show up for the examination. 
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MANY FLORIDA BAR MEMBERS ATTEND AMERI- 
CAN BAR ASSOCIATION AT LOS ANGELES 


Headed by Seott M. Loftin of Florida, 
president of the American Bar Associ- 
ation, a large group of Florida lawyers 
are now in Los Angeles to attend the an- 
nual sessions of the American Bar Asso- 
ciation. The editor has had no way of 
determining exactly who went on this trip, 
but the following have been reported as 
attending : 

Wim. H. Rogers, Jacksonville, president 
Florida State Bar <Assoeiation; M. 
Shackleford, Jr., Tampa, a member of the 
American Bar Association’s general eoun- 
cil, and a former president of the Florida 
State Bar Association; T. 
Miami, a member of the American Bar 
Association committee on jurisprudence 
and law reform, and a former president of 
the Florida State Bar Association; Ray- 
mer Maguire, Orlando, and John D. 
Harris, St. Petersburg, former presidents 
of the Florida State Bar Association; 
U.  Feihelman, Miami, Florida 


Evans, 


delegate to the National Conference of 
Commissioners on Uniform Laws. 


Associate Justices of the Florida Su- 
preme Court Fred H. Davis and Glenn 
Terrell, both members of the Florida 


council; Cary D. Landis, Tallahassee, At- 
torney General of Florida; George Couper 
Gibbs, Jacksonville, member of the Florida 
couneil; Harold B. Wahl, Jaeksonville, 
state chairman Junior Bar eonference; 
Giles J. Patterson, Jacksonville, former 
president of the Florida State Bar Asso- 
ciation and member of the committee on 
municipal law, who is to speak before the 
section on municipal law. 

Henry P. Adair, Jacksonville; Dewey 
Knight, Miami; Sam H. Mann, Jr., St. 
Petersburg, all members of the Florida 
state council; C. B, Peeler, Lloyd Z. Mor- 
van and Martin H. Longe of Jacksonville; 
A. G. Turner, Tampa; D. H. Redfearn, 
Miami; Frank P. Fleming, Jaeksonville, 
a member of the committee on publicity. 


CHANGES IN LAW FIRMS 
Formation of a new law firm to be 
known as Feinbere, Hilburn, DiVona & 
Licata, was recently announced by Sam 
Feinberg, Osear Hilburn, Benjamin 
A. DiVona and Anthony J. Licata, with 
offices in the Henson Building, Tampa. 
A change in two prominent law firms in 
Tampa has resulted in the new firm .of 
MeKay, MacFarlane, Jackson & Ramsey 
with offices in the Citrus Exchange Build- 
ing. The new firm will be composed of 
Kenneth I, MeKay, Howard MacFarlane, 
Wim. Hl. Jackson, Maynard Ramsey, J. H. 
Hansborough and Chester H. Ferguson. 
Ik. Clyde Vining has withdrawn from 
the firm of Stapp, Gourley, Vining and 
Ward of Miami and Mr. H. F. Ward has 
become a member of the firm. The busi- 


ness of the firm will be continued under 
the name of Stapp, Gourley, Ward and 
Ward with offices in the Seybold Build- 
ing, Miami, Florida. 


BASKINS, JORDAN & RICHARDS 
Attorneys at Law 
CLEARWATER, FLORIDA 


July 3, 1935 


Mr. Ed R. Bentley, Editor-in-Chief, 
Florida Law Journal, 
Lakeland, Florida. 


Dear Sir: 


The current Fiortpa Law JourNAL is 
admirable indeed. [ wish to express not 
merely my complicents, but indeed my 
eratitude for vour efforts and the efforts 
of your associates. The lawyer who reads 
the JouRNAL will be a better lawyer and a 
better citizen—atter all, what more could 
you wish? 

Yours very truly, 
Arthur W. Jordan. 


John H. Carter, Jr., well known Mari- 
anna attorney, has recently been elected 
president of the Marianna Rotary Club. 
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TWELFTH PRESIDENT FLORI- 
DA STATE BAR ASSOCIATION 


WILLIAM HULL ELLIS 


Justice William H. Ellis, 12th president 
of the Florida State Bar Association, was 
born at Pensacola, Florida, September 17, 
1867. His father was Charles H. Ellis of 
North Carolina, who moved to Florida 
before the Civil War, enlisted in Florida 
and served four years in Confederate ser- 
vice, First Lieutenant, Co. 3rd Fla Regi- 
ment. His mother was Julia Florida Wil- 
son, born in Quiney, Florida, daughter of 
Thomas D. Wilson of South Carolina, who 
moved to Florida about 1818. 


Judge Ellis educated in public 
school of Quincy. He was admitted to the 
har at Quincy in 1889, and he successively 
was president of the Town Council, com- 
piled ordinances of the town with short 
history of the municipality, and Chairman 
of the Board of County Commissioners. 


Was 


He married Minnie Ramelle Nicholson, 
daughter of Doctor and Mrs. M. Nichol- 
son, Attapulgus, Georgia. Mrs Ellis died 
December, 1902. Three children were born 
of this wedlock: Marie Ellis Riess, Wil- 
liam N. and Melville H. Ellis. 


In 1903 Judge was requested by Gover- 
nor Jennings to organize the State Audi- 
tor’s Department; he drafted Chapter 5119 
Laws of 1903 while in this position. In 
1904 he was appointed Attorney General 
to succeed J. B. Whitfield, who was ap- 
pointed Justice of the Supreme Court and 
was the same vear elected to that office 
where he served until 1909, 


While Attorney General, Judge Ellis in- 
stituted and carried to suecessful conclu- 
sion State ex. rel. Atty. Gen. v. Atlantic 
Coast Line Railroad, reported in 53° Fla. 
650, Newspapers, The Ocala .Board of 
Trade, and the State Legislature by reso- 
lution, commended his work in the case. 

Judge Ellis drafted the reply of the 
Board of Commissioners of State Insti- 
tutions to the report of the joint Commit- 
tee of the Legislature condemning the man- 
agement of the Hospital for the Insane. 
The Times Union, commenting upon it 
said the Board tore the report of the 
“committee into smithereens.” 


Judge Ellis’ views as to the legal obli- 
gations of the Trustees of the Internal Im- 
provement Fund, which finally were sanc- 
tioned and approved by the Supreme 
Court, 63 Fla. 666, put at rest all legal 
questions as to settlement of railroad claims 
and the activities of the Trustees relating 
to the drainage of the Everglades. Ellis’ 
opinion to Governor Broward in 1908 re- 
latng to the meaning of the Constitution, 
Sec. 4, Art. 12, providing that the Common 
School fund and the source from which 
it is to be derived resulted in the partial, 
if not complete, settlement of the debt 
which the Internal Improvement Fund 
owed to the School Fund. It enhanced the 
resources of that fund by a large sum of 
money and hundreds of thousands of aeres 
of land. 


Judge Ellis in his first report as At- 
torney General recommended the creation 
of a Board ot Examiners to which all ap- 
plications for admission to the bar should 
be referred; that the Comptroller’s power 
of supervision of banks should be more 
fully defined; and that simpler forms of 
indictment should be prescribed in felonies. 
He completed the long litigation relating 
to the “Railroad back tax case,” and pro- 


et 
. 


over to the state of 


account. 


cured the payment 
$96,000 on that 


Upon invitation of the House of Repre- 
sentatives in 1913, he addressed the Legis- 
lature upon the S. 
ing out of the 
War Claims 
Government, 


I. Wailes claim, grow- 
collection of the Indian 
against the United States 


was appointed General Counsel of 
the Internal Improvement) Fund in 1911 
and dratted the Everelades Drainage Bill, 
which was adopted by the Legislature of 
1913, Chapter 6456; he conducted to sue- 
cesstul conclusion in United States Circuit 
Court the case of Wm. BL. & Robert Fal- 
fon Cutting vs. Trustees Internal Improve- 
ment Fund, involving a claim against the 
Fund amounting to approximately a quar- 
ter of a million dollars. As attorney for 
the Trustees in that litigation the fund was 
saved that great sum. 


In 1914 Judge Ellis was elected to the 
Supreme Court. His term began in 1915. 
Ile was renominated by the Democratic 
Party 1920, 1926, and 1932, without op- 
position, and elected. 


Ile was president of the State Bar As- 
sociation in 1919, participated in its or- 
ganization in Jacksonville and has attend- 
ed every annual meeting except 1933. since 
its organization. He has been a member of 
the Publication Committee of the Florida 
Law Journal since its establishment until 
this year when he was succeeded by his 
son, Judge Wm. N. Ellis of Orlando. 
one of five members in 
the United States of the Supreme = Tri- 
bunal Knights of Pythias for several years ; 
is a member of Masonic Fraternity and 
Elks; and a member of the Episcopal 
Church. 


He served as 


In 1906 he married Miss Serena Tay- 
lor, daughter of Honorable R. F. Taylor, 
who served as Justice of the Supreme 
Court for more than thirty years. Two 
daughters, Mrs. Millie Whitehurst, wite of 
James Whitehurst, Brooksville, Florida; 
Mrs. Julia Douglass, wife of Mr. Zach 
Douglas, of Gainesville, Florida, 
born of this union. 

Judge Ellis was Chief Justice of the 
Supreme Court during November and De- 
cember, 1926, and the years 1927 and 1928, 


were 
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and is now Presiding Justice, eleeted in 
January, 1935. 

He is an honorary member of Phi Alpha 
Delta, Brewer Chapter, Stetson University ; 
Honorary member Pi Gamma Mu national 
honor society and elected by the student 
hody of Stetson University as honorary 
member of student body and faculty. 


MODEL COURT ROOMS 


Under the leadership of James Booth 
ot St. Petersbure, two vocational students 
in the St. Petersburg High School are pre- 
paring models of new court rooms for 
Pinellas County. Mr. Booth has been ad- 
vocating replacement of the obsolete court 
rooms now in use and the construction of 
these models is a result of his work. 


Distinct new departures from the old 
court room arrangements are separate 
tables for the defense and prosecution, a 
jury box on castors, with judges’ chambers 
and witness chambers at the rear of the 
court and a court stenographer’s 
desk beside the witness box. 


The models are equipped with paneled 
judges’ benches, attorney and reporter 
tables, witness stand, petit jury boxes, 
containing 12 chairs each, grand jury box- 
es, containing 18 chairs each, benches for 
members of the bar, benches for public 
use and secretary tables. Sections are di- 
vided by rails made of rattan, with panel- 
ed, swinging half doors and equipped with 
all necessary furnishings. 

The rooms are complete in detail, with 
the exception of ceilings, and are made 
of pressed wood, finished with cream or 
ivory tinted walls, green cork floors and 
cunning little steps that lead up to the 
elevated judges’ benches. 

There are 14 full-length paneled doors, 
hinged in door frames, eight attorney 
tables, eight small desks, a total of 150 


perfectly formed little chairs, one inch by 
one inch square and two inches in height, 
with “bent-wood” rattan backs and legs, 
a total of 26 benches for members of the 
bar and for public use, in the models be- 
ing built by the boys. All furnishings and 
woodwork are in mahogany finish. 
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LOCAL BAR ASSOCIATIONS 


TRIBUTE PAID JUDGE GIBBS 
BY JACKSONVILLE BAR 


George Couper Gibbs, retiring from the 
cireuit bench after 22 years and 7 months 
of service thereon, was the recipient of a 
high tribute paid by the bench and bar 
of the Fourth Judicial Cireuit at a testi- 
monial banquet given him by the Jack- 
sonville Bar association. 

Judge Gibbs was presented a silver desk 
set. Members of the bar and bench spoke 
of Judge Gibbs’ long and notable service, 
for his courage and integrity. Robert H. 
Anderson was toastmaster and others who 
spoke were: Wm. H. Rogers, president of 
the Florida State Bar Association; A. D. 
MeNeill, who will sueceed Judge Gibbs; 
Bayard B. Shields, who will assume office 
of cireuit judge on July 30th; Geo. M. 
Powell, Judge DeWitt Gray, Judge Louie 
Strum of the U. S. District Court for the 
Southern District of Florida, and Fuller 
Warren, 


FIFTH CIRCUIT LAWYERS 
ORGANIZE 


The lawyers of the Fifth Cireuit, which 
‘is composed of Marion, Lake, Citrus, Her- 
nando and Sumter Counties, have organ- 
ized with the election of H. M. Hampton 
as president. D. Niel Ferguson of Ocala 
and P. C. Gorman of Leesburg were named 
secretary and treasurer, respectively. The 
board of directors consists of : T. G. Futch, 
Leesburg; A. M. Roland, Bushnell; L. P. 
Williams, Inverness; Clyde H. Lockhart, 
Brooksville; J, W. Hunter, Tavares; J. 
Whithurst, Brooksville; L. W. Duval and 
Wallace E. Sturgis, Ocala. 

These boys from the newly formed Fifth 
Cirenit seem to have had a big time at their 
organization meeting held on the edge of 
the Gulf of Mexico in Levy County at the 
Bonita clubhouse. The meeting was largely 
attended. 


The Putnam County Bar Association 
held its regular meeting on July 10th. 


MANATEE COUNTY BAR ASSO- 
CIATION HOLDS ELECTION 


Hubert Blakley has recently been elect- 
ed president of the Manatee County Bar 
Association to succeed Dewey <A. Dye. 
L. W. Hardy and T. A. Howze, Jr. were 
elected vice-president and seeretary-treas- 
urer, respectively. 

The annual meeting, after handling the 
business of electing its officers, was turn- 
ed into a social meeting, being held at the 
Singletary cottage at Bradenton Beach. 


NEWS OF LOCAL BAR 
ASSOCIATIONS 


Manatee County Bar Association enjoy- 
eda fish fry at Bradenton Beach on June 
19. County Judge Tucker was the chief 
chef. 


Society of the Bar of the First Judicial 
Cireuit held their June meeting in Pensa- 
cola on the 18th. The Society was address- 
ed by Senators Gillis and Beall. 


The Dade County Bar went Terpsicho- 
rean on June 22 by staging a big dance 
at the Royal Palm club at which over 200 
members and guests were present. 


The lawyers of the 21st Judicial Cir- 
cuit Bar Association, at Snell Grove Hotel 
at Stuart, on June 12 heard Ed Denison 
and A. O. Kanner discuss the late deceased 
Legislature. This loeal bar association 
made decision to join the Florida State 
Bar Association under the unit plan. 


Ed R. Bentley was recently, during the 
Mexico City Convention of Rotary Inter- 
national, elected chairman of the Rotary 
Lawyers of the world, a voeational group 
of lawyers numbering over 5000 lawyers, 
devoted to the study of ethical practices 
of the profession. 


i 
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RAY MAGUIRE RECEIVED LIFE’S RECORD CLOSED 
MEDAL 
CROCKETT OWEN 

Raymer F, Maguire of Orlando, presi- Crockett Owen, a former well known St. 
dent of the Florida State Bar Association Petersburg attorney and later connected 
in 1928-29, has recently received the “Presi- with the NRA at Washington, was found 
dent’s Medal” in recognition of his dis- dead in his apartment on June 24, 1935. 
tinguished service to the University of 
Florida, his alma mater. 


monial dinner was under the auspices of 
Mr. Maguire was president of the Uni- the Volusia County Bar Association, in 
versity Alumni Association, 1925-28 and which members of the Putnam, Flagler, 
hecame a member of the State Board of St. John and Brevard counties bar asso- 
Control in 1929 and served until 1933, clations participated. 
part of which time he was chairman of the Speakers were Senator MacWilliams, 
Board. former president of the Florida State Bar 
Association; Julian C, Calhoun, state at- 
Over 200 persons were expected to at-  torney, and Judge Millard B. Smith of 
tend the banquet in honor of Judges Her- Brevard County. 
bert Frederick and G. W. Jaekson and Tom B. Stewart, president of the Volu- 
former Judge M. G. Rowe of the Seventh sa County Bar Association, presided, with 
Judicial Cireuit on July 6th. This testi- Louis Ossinsky in charge of arrangements. 


BAITING AN HONORABLE PROFESSION 


Law has always been considered one of the most honorable professions, but during 
the past couple of vears there has been a good deal of ribbing at lawyers’ expense, so 
that this occupation on the surface appears rather discredited, 


Not long ago a popular radio comedian had a scene in which he was asked whether 
he wanted a lawyer after his arrest. He replied: “No, I don’t need a lawyer, I am 
going to tell the truth.” Enthusiastic studio applause greeted this sally. 


An editorial in an insurance trade paper went on to complain of racketeers general- 
lv, and then said “The legal profession is full of them.” 


These may be interesting statements, but fortunately they are untrue. There are 
racketeers in the law, mostly, of course, in the cities, but there also are racketeers in 
almost every other business and profession. During an ambulance chasing investigation 
it was shown that the percentage of lawyers participating in this game when compared 
with the total number of lawyers, was so low as to be virtually negligible. Hardly any 
other activity can produce a record so good. 


Since the legal profession is very much dependent upon dignity, it seems a little 


less than fair to make unsupported wisecracks at its expense. There is still good 
reason to respect the lawyer. —Florida State News. 


BENCH AND BAR OF FLORIDA OFF PRESS 


The Bench and Bar of Florida, edited and published by Horace Evans, Tallahassee, 
is now being delivered to the subscribers. This is a beautifully bound book containing 
over 250 pages of pictorial and biographical representations of the lawyers of Florida. 
We are sure every Florida lawyer will desire one of these books. 


More litigation on this subject 
than all others combined. 


A complete and 
Authoritative Work. 


THE HUDDY 
ENCYCLOPEDIA OF 
AUTOMOBILE 


LAW 


A complete treatise on all phases of Au- 


tomobile Law. 
It gives all the law of Automobiles. 
It was the first work on Automobiles, 


and the only one demanding nine large 


editions. 


Each New Edition has been improved and enlarged. 
This Edition is kept to date with pocket Supplements. 


Eleven handsome books. 


PRICE $66 COMPLETE 
Write for circular and liberal terms. 


Matthew Bender & Company 


Incorporated 


109 State Street 296 Broadway 
ALBANY, N. Y. NEW YORK, N. Y. 
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New Deal 
Legislation 
In 1935 


Let Shepard’s Statute Citations bring to you the re- 
sults of these various Legislative enactments. 


The Shepard Cumulative services for each state will 
inform you, quickly and accurately, of any changes 
made in the existing law. 


Be sure that the statute you cite has not been— 


AMENDED REENACTED 
ADDED TO RENUMBERED 
EXTENDED REVISED 
REPEALED SUPERSEDED 


You will also want to know how the courts have in- 


terpreted these acts. Are they constitutional? Have 
they been declared invalid? Are they limited in ap- 
plication? 


No law library is complete without this service. 


Shepard’s Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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NEW “LIFE-TIME” 


ENCYCLOPEDIC DIGEST 


of the 


FLORIDA REPORTS 


COMPLETE IN 15 VOLUMES WITH 
CURRENT POCKET PARTS 


A local Digest, digesting every Florida case, 
as well as those Federai cases that 
relate to the Florida Law 


St. Petersburg, Fla. 
“We have found your Encyclopedic Digest of Florida 
Reports indispensable in our practice. It enables us to 
obtain all the Florida and Federal decisions covering 
any point which we require. The running catch-lines 
and easy phraseology make this work a pleasure. In 
addition to this, your current Pocket Parts give a feel- 
ing of security with the knowledge that all the law has 
been covered. 
We cannot be too loud in our praise and appreciation 
for your editorial staff.” 
BATCHELOR, RINEHART & DYER, 
(Signed) By: Hollis Rinehart, Jr. 


(Sold on convenient terms) 


Price, prospectus and 
complete details mailed 


on request. 
JoHN M. ELLIOTT 
Florida Representative 


THE HARRISON COMPANY 
LAW BOOK PUBLISHERS ~ 


Atlanta, Georgia 
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